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The US ECI rules can tax a non-US person selling a partnership interest, if the gain realised is “effectively connected to a US trade or 
business” (“ECI”). To enforce this, the buyer may operate ECI withholding tax on the purchase price, unless the seller demonstrates 
that no withholding is needed.
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When do the rules apply?

•	 The US rules apply to all transfers of partnership interests (or interests 
in entities treated as partnerships for US tax purposes), regardless of 
the jurisdiction of the underlying partnership or entity. 

•	 The rules do not require a US Buyer, a US Seller or any nexus to the US 
to apply. 

Why does it matter?

•	 For the Seller, if a certificate is not provided, the Buyer will generally 
be required to withhold on 10% of the purchase price (although it can 
be more).

•	 For the Buyer, the GP can withhold on future distributions to the Buyer 
if it does not provide evidence of proper withholding/reason for not 
withholding.

This will clearly be a very important issue for both parties so should be 
addressed as soon as possible. Detailed provisions relating to ECI are 
usually contained in the SPA and relevant transfer documents.

Exception Certificate  
provided by Evidence required

Fund is a corporation for US tax 
purposes

No certificate 
required

Form 8832

Seller’s share of gross ECI from 
the fund is (i) less than $1m and 
(ii) less than 10% of the Seller’s 
total share of the fund’s gross 
income for the previous three 
years

Seller* K1s issued by the fund to 
the Seller for each of the 
three years prior to the 
transfer

Seller is a US person Seller* Form W-9

If the fund sold all of its assets 
at market value either (i) the 
net gain that would be ECI is 
less than 10% of total net gain 
or (ii) Seller’s share of net gain 
that would be ECI is less than 
10% of Seller’s total net gain. 

GP* No specified evidence but 
the GP likely to conduct 
DD, whether this will be 
provided will be a point 
of negotiation with the 
underlying GP

*Certificates are given under penalties of perjury so it will be key to make sure 
they are correct.

Interest

Consideration  
(less 10% withholding?)

There are other certificates that can be provided, for example if the transfer 
would not result in a gain for the Seller or if the Seller is not required to 
recognise any gain or loss on the transfer. These certificates are not common 
on a third-party transfer of partnership interests, but may be relevant, for 
example, for a pre-sale reorganisation on a GP-led secondary. 

Timing
Certificates must be signed and dated within 30 days prior to 
the transfer.

Getting the US tax right is key to many secondary transactions. It should be considered at an early stage – if not, the 
risk of unexpected US withholding taxes and filing obligations could derail your transaction.



The US ‘FIRPTA’ rules seek to impose US tax on the gain realised by a non-US person on the sale of US real property interests.
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When do the rules apply?

•	 The rules apply where (i) the Seller is a non-US person and (ii) the Buyer 
acquires a US real property interest (which could be a direct interest in 
US real property or an interest in a US real property rich entity).

•	 Again, the rules should be considered for all transfers of partnership 
interests.

Why does it matter?

•	 For the Seller, if the rules apply, the Buyer will generally be required to 
withhold on 15% of the purchase price.

•	 There is no provision equivalent to that under the ECI rules which 
requires the GP to withhold on future distributions to the Buyer in 
respect of FIRPTA.

As with ECI, this will clearly be a very important issue for both parties 
so should be addressed as soon as possible. Detailed provisions 
relating to FIRPTA are usually contained in the SPA and relevant 
transfer documents.

Exception Certificate  
provided by Evidence required

Seller is a ‘qualified foreign 
pension fund’ (“QFPF”), or the 
wholly owned subsidiary of 
a QFPF (we would generally 
expect most UK pension funds 
to fall within this definition but 
they will want to have advice 
on the point) 

Seller* Signed QFPF certificate

Seller is a US person Seller* Form W-9

Either (i) less than 50% of the 
gross assets of the Fund consist 
of US real property interests OR 
(ii) less than 90% of the gross 
assets of the Fund consist of 
US real property interests plus 
cash or cash equivalents. 

GP* No specified evidence but the 
GP likely to conduct DD

Warranty from the Seller No certificate 
required

It is more common to rely 
on a warranty in respect of 
FIRPTA as there is no equivalent 
requirement for the GP to 
withhold on future distributions 
to the Buyer and there are 
limited certificates that can be 
provided by the Seller.

*Certificates are given under penalties of perjury so it will be key to make sure 
they are correct.

Interest

Consideration  
(less 15% withholding?)

If the Fund is a corporate for US tax purposes, other evidence can be provided 
by the corporate that the transfer of the interest would not be a transfer of a 
US real property interest. 

Timing
Certificates must be signed and dated within 30 days prior to 
the transfer.



Travers Smith has extensive experience in complex private markets transactions, 
with a focus on liquidity solutions across the private markets capital structure 
with exposure across all asset classes.
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