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Demystifying the secondaries market
Part 7: US tax rules - Publicly Traded Partnerships




Secondaries transactions can potentially trigger adverse tax consequences for the fund and its investors
under the US 'publicly traded partnership’ (PTP) rules. Many GPs will refuse consent to a secondary unless
they are satisfied the transaction will not result in the fund becoming a PTP.

Most funds will want to be classified as a partnership for US tax
purposes. When the PTP rules apply, the fund is deemed to be a
corporation for US tax purposes.

This can result in adverse tax consequences for the fund and its
investors, including US tax filing and payment obligations for the fund.

Because of these consequences, GPs want to avoid PTP status.

The PTP rules apply to all entities treated as partnerships for US tax
purposes: (i) that are '‘PTPs'; and (ii) fail a ‘qualifying income' test. The
qualifying income test is hard to apply, and so most GPs look to ensure
the partnership itself is not a PTP.

An unlisted partnership will be a PTP if its partnership interests are
‘readily tradeable on a secondary market' (or substantial equivalent) and

an exception does not apply (see opposite).
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Whilst the GP will ultimately be responsible for confirming whether the PTP rules
apply, in practice the Buyer and Seller usually also want to satisfy themselves
the rules don't apply in order to obtain GP consent for the transaction and/or to
ensure they can give any PTP warranties requested by the GP.

What are the most common PTP exceptions?

Corporation

Fund is a corporation for US tax purposes.

Lack of actual trading: 2% safe harbour

Sum of all partnership interests
transferred during the partnership's
taxable year (disregarding "excluded
transfers") does not exceed 2% of the
total partnership interests.

Block transfers

A partner (together with their ‘related
persons') transfers a "block” of more
than 2% of the total partnership interests
(measured over a 30-day period).

Private placement

All interests in the partnership were
issued in a transaction that was not
required to be registered under the
Securities Act 1933 and partnership does
not have more than 100 partners at any
time in the taxable year.

Outside the scope of PTP rules.

Excluded transfers includes: (i) block
transfers (see below); (ii) certain private
transfers; and (iii) certain tax neutral
transfers, amongst others.

2% calculated based on interests
outstanding immediately prior to the
transfer.

For partnerships offered and sold outside
the US, the exception only applies if the
offering and sale would not have been
required to be registered under the Act,
had the interests been offered and sold
in the US.

What contractual protections are required?

For LP-led secondaries, GPs often make consent for the transfer
conditional on the Buyer and Seller warranting that the transfer will
not cause the fund to become a PTP.

For GP-leds, market practice is generally that no specific warranties
are required on the basis that it is for the GP to confirm whether the

PTP rules could be triggered.




Our secondaries platform

Travers Smith has extensive experience in complex private markets transactions,
with a focus on liquidity solutions across the private markets capital structure

with exposure across all asset classes.

We advise over 70 GPs
across our firm.

In transaction value during
the last c.five years.

In 2022 we advised on the
deployment of $5.1bn+

in commitments across
more than 100 primary, co-
investment and fund-of-one
transactions.

Specialists focused

on private equity,
infrastructure, financial
sponsor and M&A
transactions. 30 of these
dedicated specialists are
partners in the business.

Assets managed by our
clients in the private capital

sector.
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