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The previous government's draft Arbitration Bill would have replaced the test for working out the law of an 
arbitration agreement set out in Enka v Chubb (which will generally result in the law of the arbitration agreement 
following the law of the underlying contract, not the seat, where the parties have failed to make an express choice) 
with a rule to the effect that unless the parties expressly agree the governing law of the arbitration agreement, it 
will follow the law of the seat.  That Bill has now been resurrected by the new Labour government.  If that rule 
had been in place and applied here, it would have had the effect of making the governing law of the arbitration 
agreement French law, depriving the English courts of jurisdiction to grant the anti-suit injunction. 

 

Watch the Supreme Court's brief initial decision here.  Read more about these issues in our 2024 DR Yearbook, 
here. 
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