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Key employment and business immigration developments for employers

In the News

Right to work checks

The Windrush scandal has highlighted some of the complexities around establishing an individual's right to
work in the UK. In the wake of the uncertainty, the Home Office has issued new guidance on right to work
checks for undocumented Commonwealth citizens. Employers may wish to take the opportunity to review their
processes in this area to ensure compliance.

Employers have a duty to prevent illegal working and can face fines of up to "

£20,000 per worker for employing an illegal worker. To avoid liability, E mp l Oyers
employers must conduct prescribed checks on all employees before they start h d

work. Employers must see an original document or combination of documents ave a Uty tO
from the Home Office's right to work checklist for each employee. The original y
documents must be viewed in the presence of the individual, copied and p revent llleg al

retained on file throughout employment and for two years after it ends. The workin g and
employer must also record the date of the check and that the original document .
was seen on this date. can face flneS Of

Employers can only accept documents which appear on List A or List B of the up to £ 2 O? 000
Home Office's right to work checklist. List A documents show a permanent right per wor ker for
to work in the UK (eg a British passport) whereas List B documents show a .

temporary right (eg a Tier 2 visa or spousal visa). For List B documents, in e mp loylng an
addition to checks at recruitment, the employer must diarise the expiry date of ° "
the visa and repeat the check before expiry to ensure the employee's right to llleg al worker‘
work has been extended.

Where the Home Office advises that it is lawful to employ someone without the prescribed right to work
documents — as may be the case for some members of the Windrush generation — the employer should always
obtain written confirmation from the Home Office to ensure it has a justification should the Home Office
advice turn out to be incorrect.
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https://www.gov.uk/government/publications/undocumented-commonwealth-citizens-resident-in-the-uk/guidance-for-employers-conducting-right-to-work-checks-on-undocumented-commonwealth-citizens
https://www.gov.uk/government/publications/undocumented-commonwealth-citizens-resident-in-the-uk/guidance-for-employers-conducting-right-to-work-checks-on-undocumented-commonwealth-citizens
https://www.gov.uk/government/publications/right-to-work-checklist
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Skilled visas at the limit?

As reported in the press, the UK has hit the cap on skilled work visas for a fifth month in a row. This has
reportedly contributed to a staffing crisis in the NHS, with doctors and healthcare staff unable to get the
necessary work visas. It has also created problems for employers outside the healthcare industry.

The UK operates a quota on skilled visas for non-EEA nationals (known as Tier 2 visas). The quota is set at
20,700 Vvisas per year and operates on a monthly basis. Employers looking to sponsor a skilled worker must
request a sponsorship certificate from the monthly quota. Requests for sponsorship certificates are given a
points allocation, with greater points given for a higher salary. In months where the quota is oversubscribed,
requests below a certain points/salary threshold are rejected.

The minimum salary for a Tier 2 visa is normally £30,000 but in April 2018,

for example, £50,000 was required to come within the quota. The pressure on

allocations is having a real impact on employers recruiting at the more junior ". . th e i ssue i S
or at entry level, where salaries tend to be lower. Employers who have their

sponsorship certificate requests rejected can reapply the following month and perhaps ll kely
could also consider increasing the salary on offer to increase the chances of

coming within the monthly quota. We are working with a number of tO lnte ns l@ as
employers to reapply following rejections, as well as considering contingency Brexi t
options. However, the issue is perhaps likely to intensify as Brexit approaches

and the demand for non-EEA labour increases. app roac h és... "

Case Watch
Shared parental leave — what's the cost?

Two recent rulings on pay for shared parental leave highlight the issues faced by employers who offer enhanced
pay for mothers on maternity leave but statutory pay only (or a lesser enhancement) for employees on shared
parental leave.

Case 1: The employee in this case had taken two weeks of paid paternity leave and two weeks of paid holiday
when his daughter was born prematurely. He wanted to take more time off and was told that he could take
shared parental leave but this would be at the statutory rate only, so he decided not to apply. An Employment
Tribunal ruled this amounted to direct sex discrimination because the employer's policy offered 14 weeks' full
pay for women on maternity leave. However, on appeal, the Employment Appeal Tribunal disagreed. The EAT
said that there was no direct sex discrimination because a man on shared parental leave is not comparable to a
women on maternity leave. The purpose of maternity leave (at least the first 14 weeks guaranteed by European
law) is to protect the health and wellbeing of the mother, whereas the purpose of parental leave is to care for
the child. In addition, women as well as men can take shared parental leave and, since a woman on shared
parental leave would have been treated the same, there was no direct discrimination. The case did not deal with
indirect sex discrimination, which arose in Case 2 below.

Case 2: The employee in this case, a police officer, brought a claim of indirect sex discrimination on the basis
that shared parental leave for police officers was paid at the statutory rate but mothers on maternity leave
received full pay for 18 weeks. An Employment Tribunal initially ruled that there was no direct or indirect sex
discrimination. However, the Employment Appeal Tribunal has now ruled that such a policy could potentially
give rise to indirect sex discrimination on the basis that fathers in the police force only have the option of taking
shared parental leave (at statutory pay), whereas mothers have the additional option of taking maternity leave
(at full pay for 18 weeks). The EAT has sent the case back to the Employment Tribunal to reconsider.
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The question of whether employers can safely pay employees

on shared parental leave less than mothers on maternity

leave remains unresolved. Case 1 makes it clear that doing so " .

does not constitute direct sex discrimination, as the two E nhanCl ng
types of leave serve different purposes and shared parental .

leave can be taken by both men and women. However, Case 2 maternlty p ay
confirms that such a policy could constitute indirect sex but not Sh are d
discrimination because of the disparate impact on fathers

compared with mothers. Enhancing maternity pay but not pare ntal pay
shared parental pay therefore needs to be justified — eg by

the need to recruit and retain female talent or the desire to theref ore needs
protect the mother/child bond in the early weeks of to b e j U Stiﬁ ed W

maternity. Employers adopting such a policy should
carefully consider the reasons for doing so and ideally
document these internally. Wherever available, any
evidence which backs up the employer's rationale will also
be helpful in the event of a future challenge.

ALI'V CAPITA CUSTOMER MANAGEMENT LTD; HEXTALL V CHIEF CONSTABLE OF LEICESTERSHIRE POLICE & ANOTHER

Changing terms — have employees agreed?

This case involved several hundred employees who worked for a City Council. They were paid according to pay
grades, which had several pay points within each band and were contractually entitled to move up each year to
the next pay point in their grade (until they hit the top of the band). Following austerity cuts, the Council
decided to freeze incremental pay progression for two years. The trade unions representing the employees
strenuously opposed the proposal and threatened industrial action but ultimately did not get the turnout
required in an industrial action ballot. The Council said the pay freeze was necessary to avoid additional
redundancies and so went ahead with it. The employees continued to work throughout the pay freeze but,
when the Council sought to impose a further freeze two years later, the employees brought claims for unlawful
deductions from wages covering the previous two-year period.

The Council argued that the employees had accepted the pay freeze by continuing to work and by choosing not
to take industrial action. However, the Court of Appeal disagreed. The Court said that the trade unions had
strenuously objected to the pay freeze on behalf of employees prior to its implementation. Accordingly, it could
not be said that employees had impliedly agreed the pay freeze by continuing to work. Nor could it be said that
the employees impliedly agreed by choosing not to take industrial action.

The facts of this case are unusual in that it is rare for employees to have a contractual
entitlement to a pay rise. However, the case is a reminder that changes to contractual terms
and conditions of employment require employee consent. Where an employer unilaterally
imposes a change, employees can:

e accept it and continue working

"Employers

o refuse to work under the new terms (leaving it up to the

employer to respond) should be careful
e resign and claim constructive unfair dismissal or not to assume
e continue to work but register their protest and retain the emp lOyees have
right to sue for compensation. ag reed to a
Employers should be careful not to assume employees have Change. e "

agreed to a change, even when they continue working. This
will only be the case where the change has an immediate
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impact (such as a pay cut or change in hours) and where there is no other explanation for
employees continuing to work. As this case shows, employees who register their protest
(either individually or collectively) will not be taken to have agreed a change even if they
continue to work. Provided employees make clear they are working under protest from the
outset, they can turn around at a later date and sue for any loss they have suffered.
Employees do not need to keep repeating their objection. While the best approach will always
depend on the circumstances, where a change involves some financial loss to employees, it is
often safer for the employer to give notice to terminate the employees’' contracts and offer re-
engagement on the new terms. This will trigger unfair dismissal claims (for employees with
at least two years' service) and a duty to consult collectively with employee representatives
(where 20 or more dismissals are involved) but will usually prevent employees from being
able to sue for the difference in pay months or even years later.

ABRAHALL & ANOTHER V NOTTINGHAM CITY COUNCIL & ANOTHER

New Law
Data protection

Employers now only have a matter of days to finalise preparations for key changes to data protection law. The
EU General Data Protection Regulation (GDPR) comes into force on 25 May 2018, making significant changes
to data protection law. The key changes for employers include:

e an increase in the maximum fine for breach of data protection law from the current £500,000 to up to €20
million or four percent of the organisation's global annual turnover, whichever is higher

e consent to the processing of personal data will be more difficult to obtain in the employment context so
employers will need to rely on other grounds for processing

e employers will be required to give employees more detailed information about the personal data they hold
and how it is processed, so many employers are updating handbooks, policies and privacy notices to staff.

The rules on "subject access requests" — an employee's right to see all data held on them — are also changing.
Under the new rules, employers will have one month to respond to requests, rather than the current 40-day
time limit. The right for employers to charge a £10 processing fee is also being removed in most circumstances.
In addition, employers will have to provide more information about the data, including the envisaged period of
storage and details of the employee's data protection rights.

We have been working on projects with a number of clients to get ready for GDPR implementation, including
revising template employment contracts, policies and data collection notices. Please get in touch with your
usual Employment Department contact if you would like to discuss.

Visas for Croatian nationals

Croatia is a member of the EU but Croatian nationals do not currently have the same freedom of movement
rights as other EU nationals. Currently, Croatian nationals generally require sponsorship from a licensed
employer sponsor in order to work in the UK. This is about to change. From 30 June 2018, Croatian nationals
will have the same rights to work in the UK as other EU nationals.

As previously reported in Employment Update, the rights of all EU nationals (including Croatians) will
change again when the UK leaves the EU in March 2019. However, until then, from 30 June 2018 employers
can rely on a Croatian passport or national identity card as proof of the right to work in the UK.
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Consultations
Employee, self-employed or worker?

The Government is considering introducing new legislation to help employers determine whether someone is
an employee or self-employed, or in the intermediate category of "worker". A consultation on the proposal is
open until 1 June 2018.

This follows the key finding of the Taylor Review that there is a lack of clarity around what employment rights
individuals have and which category they fit into. In response, the Government launched a consultation paper
earlier this year on proposals to introduce into legislation statutory tests for employee and worker (and possibly
the self-employed). The Government is also seeking views from the public on whether the tests for employment
status should reflect the current case law or whether changes should be made. Consideration is also being given
to introducing an online tool to help individuals determine their status.

We are of the view that the current framework is broadly fit for purpose (subject to some minor amendments)
and that wholesale changes are likely to create more confusion and have unintended consequences. Our
experience of online tools is that they are not always helpful when it comes to complex questions such as this.
We will be responding to the consultation on this basis — if there are any thoughts or comments you would like
us to include on behalf of your business, please speak to your usual Employment Department contact.

Parental bereavement leave

The Government plans to introduce a right for employed parents to bereavement leave on the loss of a child.
Under the proposal, parents who have lost a child below the age of 18 would be entitled to two weeks' leave to
allow them time to grieve (irrespective of their length of service) and two weeks' statutory pay (provided they
have 26 weeks' service). A consultation paper has been published seeking views on issues such as who should
be considered a parent for these purposes, and when and how the leave should be taken. The consultation
closes on 8 June 2018, with the right expected to be introduced in 2020.

Watch this space
Pay disclosure " Li S ted
Listed companies will soon be required to publish the ratio of what they COmpanleS wll l

pay their CEO compared to the average worker. Employees will also need 0
to be given a stronger voice at board level by the company choosing one of soon be requlred

three options — designating a non-executive director to represent the tO pu b l i S h the
workforce, creating a formal advisory council or appointing a director .
directly from the workforce to the board. Large private companies will also, ra th Of wha t

for the first time, be required to explain their approach to corporate g
governance. The proposals were first announced in August 2017 with a th ey p ay thelr

view to them coming into force in June 2018 (as reported in the September CEO Compared

2017 edition of Employment Update). It is now expected that legislation
will be introduced in the coming weeks and Employment Update will tO the avera g e

report developments. "
worker.



https://www.traverssmith.com/assets/pdf/legal-briefings/Employment_Update_-_September_2017.pdf
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Our Work

Since our last Employment Update, our work has included:

drafting casual worker contracts for a client operating in the gig economy
e conducting an investigation for a client in relation to allegations of wrongdoing by a member of the board

e advising a client on options available to it in the face of an employee on long term sickness absence, and
related disability discrimination considerations

e supporting a client on the TUPE aspects of bringing a current outsourced service agreement to an end and
bringing those services back in-house

e advising a FTSE 250 company on the employment, regulatory and corporate governance aspects arising in
connection with the departure of a listed company board director

e advising a number of clients on the employment and HR aspects of their GDPR compliance programme,
including advising on data protection policies and employee handbooks, staff and candidate data collection
notices, data retention policies and training.
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If you have any queries on this edition of Employment Update, please contact any member of
the Employment Department

Partners: Siidn Keall, Tim Gilbert, Ed Mills

Anna West, Adam Rice, Ailie Murray, Moji Oyediran, Adam Wyman, Charmaine Pollock, Alex Fisher, Xabier
Reynoso, Will Dixon, Zoé Dearmer, Sarah Baker, Katy Matthews, Clare Skinner

If you have a colleague or a contact in another organisation who would like to receive Employment Update,
please send contact details to employment@traverssmith.com

Follow the Employment team on LinkedIn m

10 Snow Hill
London EC1A 2AL
T: +44 (0)20 7295 3000

www.traverssmith.com

The information in this document is intended to be of a general nature and is not a substitute for detailed legal advice. Travers Smith LLP is a limited liability partnership registered in England and Wales
under number OC 336962 and is authorised and regulated by the Solicitors Regulation Authority. The word "partner” is used to refer to a member of Travers Smith LLP. A list of the members of Travers
Smith LLP is open to inspection at our registered office and principal place of business: 10 Snow Hill London EC1A 2AL. Travers Smith LLP also operates a branch in Paris.
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